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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  8:30   CASE#: MSL19-03570 
CASE NAME: RAY KLEIN INC.  VS.  PENA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

Plaintiff has filed a motion for Judgment on the Pleadings. It claims that the complaint 

is sufficient to state a cause of action and that the answer filed by the defendant is 

insufficient to raise any valid defense to the complaint. Per the stipulation of the parties, 

the hearing on the motion and the related CMC are both continued to September 1, 

2020 at 9:00 a.m.  

(Same case as Line 11.) 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR ORDER PERMIT THE FILING OF 1st Amended COMPLAINT 
FILED BY GERSHON LURIA, IRIT LURIA 
* TENTATIVE RULING: * 
 

I. Background Facts 
 

 The subject property, a multifamily residential income property, is located 
at 5314 Bayview Avenue in the Richmond. The property was jointly purchased in 
January 2011. Plaintiffs Shachar Hadar and Ester Koyler are husband and wife and own 
an undivided 50% tenancy-in-common interest in the subject real property.  Defendants 
Gershon Luria and Irit Sanger, husband and wife, own the remaining undivided 50% 
tenancy-in-common interest in the property. Defendant Mutual of Omaha Bank, 
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a lending institution, has a beneficial interest in the property by virtue of assignment of 
rights under a Deed of Trust, originally given in favor of Bank of Internet USA. 
 
    By verbal agreement among the parties, Defendant Gershon Luria agreed to 
manage the seven-unit (subsequently converted to ten units) property and has done so 
since acquisition through present.  As consideration for his management services, 
he receives a fee equal to 10% of the gross rents.  By 2015, the relationship between 
Plaintiffs and Defendants had deteriorated.  Multiple disputes have arisen between 
the Lurias and the Hadars. These disputes partly include the Hadars’ complaints about 
Mr. Luria’s management of the property including the handling and reporting of related 
financial matters. In 2016, Plaintiffs filed their lawsuit to partition the property. 
    

II. Procedural History 
 

 Gershon and Irit Luria filed an action against the Hadars on March 25, 2016.  
Luria’s suit alleged that Hadar and Koyler had engaged in tax misappropriation.  At the 
time, the Lurias did not know that Hadar and Koyler had already filed their own suit that 
is referenced above. On June 21, 2016 the parties stipulated to consolidation of the 
cases.  By operation of the rules of court, the Hadar-Koyler action, because it was filed 
first, was the master or lead case. 
 
 On August 8, 2019, the Lurias filed a Motion for Order Permitting Filing of First 
Amended Complaint.  The matter was heard on September 20, 2019.  Judge Treat 
(Dept. 12) granted the motion, but with a couple of procedural refinements.  The Court 
stated, “Although the Lurias initial pleading was filed as a complaint in a separate action, 
the actions have now been consolidated for all purposes, with the Hadars ’complaint 
being the lead case.  Accordingly, as a matter of good order and to avoid confusion, 
the Lurias new pleading should be designated as a First Amended Cross-Complaint.”  
 
 Judge Treat granted the motion, requiring the First Amended Cross-Complaint to 
be filed by October 11, 2019.  Instead of filing the amended pleading, the Lurias issued 
a peremptory challenge against Judge Treat on October 3, 2019.  The matter was later 
assigned to Dept. 23 on December 5, 2019. 
 

III. The Lurias’ Pending Motion 
 

 In effect, the Lurias’ motion seeks to re-litigate a previous ruling by Judge Treat. 
That ruling directed the Lurias to designate their new pleading as a First Amended 
Cross-Complaint.  The Lurias submit that they are entitled to file this new motion and 
that the court should permit their new pleading to be entitled “Defendants ’First 
Amended Complaint.”  The Lurias argue that their “First Amended Complaint” clarifies 
that their allegation of tax misappropriation, which was alleged in their original complaint 
in C16-00579, are being removed from their pleading.  The Lurias amended pleading 
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also would delete their accusations of unjust enrichment, tax falsifying, accounting 
issues, and negligence. 
 
 The Lurias wish to add certain allegations to the cause of action for breach of 
fiduciary duty.  The new pleading adds allegations concerning an incident regarding 
Plaintiff Hadar’s alleged false testimony given to the insurance company during 2014 
the course of a separate lawsuit against Hadar.  The Lurias allegedly learned of the 
false testimony in August of 2014 and they argue its inclusion in the new pleading 
“relates back” to their original “complaint” so as to avoid statute of limitations issues. 
For purposes of ruling on the present motion, this court does not rule on whether 
this new contention is subject to being stricken or resolved on a motion for 
summary judgment. 
 
  The Lurias also seek in their new pleading to add a request that certain 
improvements in the property belong to the Lurias and that any judgment against the 
Defendants include a finding that these improvements in the property belong only to the 
Lurias and not the Hadars. The Lurias also purport to seek to correct grammatical errors 
and typos contained in their original complaint. 
 

IV. Hadars’ Opposition 
 

 The Hadars argue that the Lurias’ “renewed” motion should be denied. 
 

First, Plaintiffs argue the motion failed to comply with CRC, Rule 3.1324(b). 
It provides: 

 
(b)  Supporting declaration  A separate declaration must 

 accompany the motion and must specify: 
 (1) The effect of the amendment; 
 (2) Why the amendment is necessary and proper; 
 (3) When the facts giving rise to the amended 
  Allegations were discovered; and 
 (4) The reasons why the request for amendment was not  

   made earlier. 
 

Plaintiffs contend that Mr. Luria’s supporting declaration does not contain all of the 
required information listed under this CRC rule. 
 
 Secondly, Plaintiffs argue the motion cannot be granted under CCP § 1008(a) 
to modify or reconsider a prior ruling.  The Lurias had not demonstrated that there are 
new facts, circumstances, or law justifying their request for reconsideration. Thus, the 
motion does not comply with procedural requirements of CCP § 1008(a). 
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 Finally, Plaintiffs argue that they will be unduly prejudiced if the motion is granted.  
The amended pleading does not track with the original pleading.  The causes of actions 
are renumbered.  Plaintiffs maintain they are unsure what has been added or deleted.  
Also, additional discovery will be necessary because of the new allegations.  Since the 
Lurias have probably known of the new allegations for a while, it would inequitable for 
Plaintiffs to incur these additional costs. 
 
 If the motion is granted, Plaintiffs request that the Court order Mr. Luria’s 
deposition re-opened and permit Plaintiffs sufficient opportunity to complete further 
discovery. Regarding this last request, the court will not grant a blanket re-opening of 
discovery. Rather, it will consider any request for further discovery by the Hadars when 
a specific targeted request is made.  
  

V. The Lurias’ Reply 
 

 The Lurias complain that the Hadars’ Opposition was served untimely on 
June 24, 2020. 
 
 The Lurias argue that their renewed motion is justified under CCP § 1008(b), 
because the court of Appeals “ruled” that Judge Treat had committed error when he 
ruled that the Lurias must designate their pleading as a “First Amended Cross-
complaint.”  They contend that the appellate court’s ruling constitutes a new fact 
justifying, in effect, their motion for re-consideration of Judge Treat’s order. 
 

VI. Discussion 
 

A. Specific Rulings 
 

This court rules as follows. 
  

1. Even though the Lurias failed to comply with Judge Treat’s original ruling 
that they file their “Amended Cross-Complaint” by October 11, 2019,  this 
court permits the Lurias one last opportunity to file a document containing 
only the modifications that were contemplated by Judge Treat’s order of 
September 20, 2019 that permitted the Lurias to file an amended pleading 
that was entitled “First Amended Cross-Complaint.” 
 

2. The document filed by the Lurias shall be clearly entitled “First Amended 
Cross-Complaint” as originally ordered by Judge Treat. Any violation of 
this specific directive shall be grounds for the court to strike the 
pleading and re-designate the Luria’s original complaint as the Luria’s 
“cross-complaint.” 
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3. This order does not constitute a ruling or finding that any part of the Lurias’ 
“First Amended Cross-Complaint” is legally valid and not subject to being 
stricken or dismissed for some legal reason. 

 
4. As to the Lurias’ claim that the Hadars’ Opposition was untimely, the court 

finds to the contrary. According to the proof of service with the Opposition, 
the Hadars’ Opposition was served by Federal Express on June 22nd. 
Service is complete at the time it placed in the mail.  It was sent express 
for overnight delivery. This service complied with the statutory 
requirements.  The Court will consider the Opposition. 

 
5. As for the Hadars’ claim that the Lurias’ motion should be denied because 

it did not comply with California Rules of Court 3.1324(b), that argument is 
also denied. The court agrees that the Lurias’ declaration in support of the 
motion technically does not state all that is listed in the rule. However, the 
Lurias’ motion states in other places the changes in the amended pleading 
and why the changes have been included.  The court finds that this was 
substantial compliance with the rule. 

 
B. Explanation of Ruling 

 
Motions for leave to amend the pleadings are directed to the sound discretion of 

the court.  “The court may…in its discretion, after notice to the adverse party, allow upon 
any terms as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)     
“Generally, leave to amend must be liberally granted [citation] provided there is no 
statute of limitations concern, nor any prejudice to the opposing party, such as delay in 
trial, loss of critical evidence, or added costs of preparation. [Citation.]”  (Solit v. Tokai 
Bank (1999) 68 Cal.App.4th 1435, 1448.)  

    
 As previously stated, the parties stipulated to consolidation of Case No. 
C16-00579 filed by the Lurias, with Case No. C16-0396, filed by Hadar and Koyler.  
By operation of the principles set forth in California Rules of Court, Rule 3.350, 
the earlier case filed by the Hadars became the “lead case.” There is no other 
significance to this fact. The applicable rules provide that the Lurias generally are called 
“the defendants” by virtue of how this simple rule works. “ A party against whom a cause 
of action has been asserted in a complaint or cross-complaint may file a cross-complaint 
setting forth…  (a) Any cause of action he has against any of the parties….” (Cal. Code 
Civ. Proc. § 428.10.)  As Judge Treat has previously explained, and this court now 
repeats, the labeling of the Lurias’ amended pleading as a “cross-complaint” does not 
make any substantive difference to the resolution of any part of these consolidated 
cases. Judge Treat’s order correctly explained that the precise nomenclature for the 
pleading is necessary to avoid confusion.   
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 To the extent that the Defendants insist the pleading be filed as a “First Amended 
Complaint,” their motion is being denied.  The Court notes that on August 8, 2019, 
the Lurias filed a Motion for Order Permitting Filing of a First Amended Complaint.  
The matter was heard on September 20, 2019.  Judge Treat (Dept. 12) granted the 
motion, but with a couple of specific limitations. Judge Treat stated, “Although the Lurias 
initial pleading was filed as a complaint in a separate action, the two cases have now 
been consolidated for all purposes, with the Hadars’ complaint being the lead case. As a 
matter of good order and to avoid confusion, the Lurias’ new pleading should be 
designated as a First Amended Cross-Complaint.”  Judge Treat’s order was correct and 
the order stands. 
  
 The Lurias appear to contend that when deciding their appeal concerning their 
motion to disqualify Judge Treat, the Court of Appeals found that Judge Treat 
erroneously ruled that when he required the amended pleading to be entitled an 
“amended cross-complaint.”  The Court of Appeals quoted Dietrich v. Litton Industries, 
Inc. (1970) 12 Cal.App.3d 704, 719, which held: “Erroneous rulings against a litigant, 
even when numerous and continuous, do not establish a charge of bias and prejudice.”  
Mr. Luria took the inclusion of this quoted language to mean that the appellate court 
found that Judge Treat’s ruling was in error.  This view is simply wrong. The only matter 
before the Court of Appeals was a motion for disqualification of Judge Treat, not the 
correctness of Judge Treat’s substantive rulings. Mr. Luria has misinterpreted the 
inclusion of this illustrative statement in the appellate court’s ruling. The language in the 
appellate court’s opinion merely re-iterated the long-standing rule that even multiple 
incorrect rulings by a trial judge cannot serve as a basis to disqualify an otherwise 
unbiased judge. 
 
 The Lurias contend  that the appellate court’s “ruling” that Judge Treat made an 
error presents “new facts or circumstances” for this Court to take a second look at his 
motion, pursuant to CCP § 1008(b) and justifies a motion to re-consider to correct the 
error. This contention is not supported by the appellate court’s ruling. Therefore, there is 
no logical or legal basis for this Court to grant the Defendants’ motion for leave to 
amend and to entitle the pleading as an ‘Amended Complaint” rather than an “Amended 
Cross-Complaint.” Furthermore, even if the appellate court’s ruling were deemed to 
state new law or facts that would justify re-opening Judge Treat’s prior decision, this 
court nevertheless would exercise its discretion to deny the motion to re-consider. 
Requiring the new pleading to be entitled as Defendant’s “First Amended Cross-
Complaint” provides the best way of preventing confusion as to which parties are the 
plaintiffs and identifying their specific claims and which parties are the defendants and 
identifying their specific claims. As noted above, this requirement does not prejudice the 
Defendants in any way. 
 
 Additional hearings are scheduled in this consolidated case as follows: 
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1. September 3, 2020 – hearing on a Motion for Trial Setting Preference; and 
 

2. September 14, 2020 - hearing on a Motion for Summary Adjudication.   
 
Both of these motions will be heard on September 14, 2020. The September 3, 2020 
hearing date is vacated. Depending upon the court’s rulings on September 14, 2020, 
a case management conference will also be conducted on September 14, 2020. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TO AMEND COMPLAINT TO ALLEGE PUNITIVE DAMAGES 
FILED BY RICHARD STRITT 
* TENTATIVE RULING: * 
 

This hearing is continued to July 20, 2020 at 9:00 a.m. in Department 23. Plaintiff states 
that they did not receive Sutter’s opposition brief. Sutter shall serve a copy of its 
Response to Plaintiff by July 6, 2020. Plaintiff may file and serve its Reply to Sutter’s 
opposition brief by July 13, 2020. A courtesy copy of Plaintiff’s Reply brief should be 
delivered to Department 23 at the time that it is filed with the clerk. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01546 
CASE NAME: AC WASTE  VS.  WASTE CONNECTIONS 
HEARING ON MOTION FOR DISCRETIONARY STAY OF PROCEEDINGS 
FILED BY WASTE CONNECTIONS US, INC., et al. 
* TENTATIVE RULING: * 
 

This court needs additional time to prepare its tentative ruling. The hearing on the 
motion is continued to August 17, 2020 at 9:00 a.m. unless the parties stipulate to a 
different Monday after August 17 for the hearing. 
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 5.  TIME:  9:00   CASE#: MSC19-00956 
CASE NAME: GOLDEN WEST FORECLOSURE  VS.  ACCURATE BUILDERS 
HEARING ON CLAIM FOR SURPLUS FUNDS 
FILED BY ACCURATE BUILDERS LLC 
* TENTATIVE RULING: * 
 

This case was filed by Plaintiff as an interpleader action to obtain a court ruling on the 

disposition of funds following a foreclosure sale. All the funds at issue have been 

distributed and, as far as the court is aware, there are no remaining issues to be 

decided. Therefore, Plaintiff is directed to prepare and file a dismissal of the action. 

 

  

 6.  TIME:  9:00   CASE#: MSL06-03705 
CASE NAME: LOBEL FINANCIAL VS. JOHNSON 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY PATRICIA Y. JOHNSON 
* TENTATIVE RULING: * 
 

On March 4, 2020 Defendant Johnson filed a petition to vacate a default judgment 

entered against her on November 21, 2006.  The file shows that substitute service of the 

complaint occurred on August 30, 2006.  The person being served was identified as 

“James Doe” an occupant of the premises at 5535 Scoville Street, Oakland, Ca. 

This was the same address apparently used by Patricia Johnson to finance the 

purchase a Honda automobile. The alleged default on the financing agreement led to 

the Plaintiff’s filing of a complaint seeking damages arising from defendant’s default on 

the payments. 

A clerk’s default was entered on October 26, 2006. After a default prove-up, 

the court entered a final default judgment on November 21, 2006. Plaintiff filed 

a notice for renewal of judgment on December 17, 2015 and served it by mail on 

December 21, 2015 at the same address used for Defendant throughout the case 

(5535 Scoville, Oakland).  

The court file reflects that a Final Return on a Writ of Execution on the judgment was 

filed by the Sheriff of Alameda County on or about March 16, 2018 showing that at one 

point before that date $1353.40 had been garnished from the Defendant’s salary at the 

Oakland Unified School District.  

In her motion, Defendant claims that she did not have actual notice of the lawsuit filed 

against her in 2006. She claims that she moved from the 5535 Scoville address to get 

away from drug dealers in that neighborhood.  She provides no information about 

exactly when she moved, why she did not have her mail forwarded by the Postal 

Service, or why she took no other measures to insure her receipt of items mailed or 
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delivered to her former address. Just as significant is her failure to take any action about 

this judgment even after the garnishment of her wages in early 2018. Her explanation 

about what she did after having her wages garnished (i.e. that she went on-line to seek 

information) does not provide a sufficient basis for this court to grant her motion on 

equitable grounds.  

Under Code of Civil Procedure section 473(b) a party may obtain relief from a default 
judgment if the motion to vacate the judgment is filed within six months of the entry of 
the judgment. Under CCP 473.5, a person who did not receive actual notice of the case, 
is permitted to obtain relief from a default if that person files a request to be relieved 
from the default no later than two years of the entry of the default or within 180 days of 
the written notice of the entry of the default. 
  
The time limits prescribed in statutes governing motions for relief from default judgments 
are jurisdictional. This means that unless the motion to vacate default is timely, the court 
is without jurisdiction to grant the motion. (Manson, Iver & York v. Black (2009) 176 
Cal.App.4th 36, 42.)  In this case, the default judgment was entered in 2006 and the 
most generous view of the facts is that Defendant did not move to vacate the judgment 
until two years after she became aware of the judgment in 2018. 
 
The court has the jurisdiction to grant an untimely motion to vacate for equitable 
reasons. Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981. Plaintiff has provided no 
reasons based in equity to justify the Plaintiff’s delay in filing the motion to vacate more 
than thirteen years after the judgment was entered and two years after she must have 
become aware of the judgment. Furthermore, she has not provided her proposed 
answer to the complaint as required by Code of Civil Procedure section 473(b) nor has 
she given any reason why she thought she had been relieved of her obligation to pay 
the loan on the car she had purchased which led to the filing of the complaint against 
her in the first place. 
 
Therefore, the motion to vacate the dismissal is denied. 

 

  

 7.  TIME:  9:00   CASE#: MSL18-00179 
CASE NAME: WELLS FARGO VS. PADILLA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

For the reasons stated below, the Plaintiff’s motion for summary adjudication is denied. 
 
This is a collections case filed on January 16, 2018. The complaint alleges that the 
defendant owes $18,616.06 by virtue of her acceptance of advances of funds on a 
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credit card account. The Defendant’s answer was filed on June 5, 2018. Giving a liberal 
construction to Defendant’s answer under Code of Civil Procedure section 452, 
Defendant’s answer can be construed to allege that she was fraudulently induced to 
enter the credit agreement by agents of the Plaintiff. More specifically, the answer 
alleges that the Plaintiff and its representatives failed to disclose to the Defendant her 
lack of creditworthiness, the late payment charges that might be assessed, and the 
possibility of changes to the interest rate that might be charged on the account.  
 
In its Motion for Summary Judgment, the Plaintiff presents a rather typical case for the 
granting of Summary Judgment based on a credit card debt. It does not take into 
account the Defendant’s specific defenses in her answer. In addition, the Plaintiff has 
not taken into account or responded in any way to the Defendant’s opposition to 
Plaintiff’s summary judgment motion. 
 
In her opposition to Plaintiff’s motion, Defendant has filed a declaration that asserts, 
among other things, that: 
 

1. When she opened the account she told Plaintiff’s representative that she wanted 
to have a single credit card account with her husband, that is, to be added to her 
husband’s account and instead got a card on a separate account; 

2. She never signed a contract for the credit card;   
3. She was assessed higher interest rates that were undisclosed and to which she 

did not agree;  
4. She was promised no interest rate for a trial period and then a “guaranteed” low 

interest rate thereafter.  
 

The first step for a court analyzing a motion for summary judgment is to “identify the 
issues framed by the pleadings,” because the motion must show “there is no factual 
basis for relief on any theory reasonably contemplated by the opponent's pleading.” 
(AARTS Productions, Inc. v. Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064.) 
Stated otherwise, “[t]he materiality of a disputed fact is measured by the pleadings 
[citations], which ‘set the boundaries of the issues to be resolved at summary judgment.’ 
[Citations.]” (Conroy v. Regents of University of California (2009) 45 Cal.4th 1244, 
1250.) 
 
The purpose of the law of summary judgment is to provide courts with a mechanism to 
cut through the parties’ pleadings in order to determine whether, despite their 
allegations, trial is in fact necessary to resolve their dispute.’ (Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 843 (Aguilar).) Summary judgment is appropriate ‘if all the 
papers submitted show that there is no trial issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.’ 
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In this case, the Defendant’s answer to the complaint and her opposition to the Plaintiff’s 
motion for summary judgment raise issues of material fact to be resolved at a trial. First, 
she alleges that the account representative for the Plaintiff promised her a temporary 
period of no interest charges and then a guaranteed low interest rate thereafter. 
Second, she alleges that she was charged very high interest rates which were assessed 
without notice and without her consent. This later allegation may implicate the court’s 
authority to find that the interest rates that were assessed were “unconscionable.” See 
De La Torre v. CashCall, Inc, (2018) 5 Cal. 5th 966, 975-76. At the very least, these 
allegations could affect a factfinder’s determination of the total amount of the debt for 
which she might be responsible. 
 
Because the Defendant has raised allegations of material fact to which the Plaintiff has 
made no response, this court denies the Plaintiff’s motion for summary judgment. 

 
  

 8.  TIME:  9:00   CASE#: MSL18-00610 
CASE NAME: CAPITAL ONE VS. ROOD 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 

Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make 

payments under a settlement agreement entered by the parties.  The Defendant has 

been served with the motion and has filed no opposition. The motion is granted and the 

court will sign the proposed judgment. The final judgment shall reflect a credit for all 

payments made by Defendant pursuant to the settlement agreement before default. 

 

  

 9.  TIME:  9:00   CASE#: MSL18-00847 
CASE NAME: BANK OF AMERICA VS. KIFLEZGHI 
HEARING ON MOTION TO VACATE DISMISSAL 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 

On October 15, 2019 Plaintiff’s counsel filed a motion to vacate a dismissal of this case 
entered on November 29, 2018. The dismissal was premised upon the Plaintiff’s 
multiple failures to submit an “accounting” as directed by the court.  For the reasons 
stated below, the motion to vacate is denied.  
 
The time limits prescribed in statutes governing motions for relief from dismissals or 
other orders are jurisdictional. (Austin v. Los Angeles Unified School District (2016) 244 
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Cal. App. 4th 918, 928.) This principle requires the court to deny the motion unless the 
motion to vacate default is timely. If the motion is untimely, the court is without 
jurisdiction to grant the motion. (Manson, Iver & York v. Black (2009) 176 Cal.App.4th 
36, 42.)  In this case, the dismissal was entered on November 29, 2018 and the motion 
to vacate was not filed until October 15, 2019. Because the motion to vacate was filed 
more than six months after the dismissal order was entered by this court, the court is 
without jurisdiction to grant it. To the extent that the court retains equitable jurisdiction to 
grant relief in this particular instance, it will not do so. 
 
The motion to vacate is accompanied by a declaration that explains a series of errors 
and misunderstandings by multiple persons in the office of Plaintiff’s counsel that led to 
the dismissal. However, the motion provides no explanation for counsel’s delay more 
than six months past the November 29, 2018 dismissal itself. Nor does counsel provide 
with his motion a proposed “accounting” which was originally ordered to be produced by 
the court and which was not produced, thus leading to the dismissal. The motion 
appears to contemplate that the court will disregard the six month filing deadline even in 
the absence of any equitable circumstances that may justify the court’s exercise of its 
equitable power.   
 
The court has the jurisdiction to grant an untimely motion to vacate for equitable 
reasons. Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981. Plaintiff has provided no 
reasons based in equity to justify the Plaintiff’s delay in filing the motion to vacate more 
than six months after the dismissal was ordered. Therefore, the motion to vacate the 
dismissal is denied. 

 

  

10.  TIME:  9:00   CASE#: MSL18-05594 
CASE NAME: BANK OF AMERICA VS. MOSAFERI 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 

On September 28, 2018 the Plaintiff filed a complaint for collection on a credit account. 
A notice of settlement was filed on December 6, 2018. 
 
On January 2, 2020 Plaintiff filed a motion to set aside the notice of settlement and to 
enter judgment based upon defendant’s default in making payments required by the 
settlement. No opposition has been filed by the defendant. 
 
The Plaintiff’s motion for entry of judgment in order to enforce the settlement is granted. 
The proposed final judgment includes credits to the Defendant for the amounts he has 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   07/06/20 

 
 

- 13 - 

paid on the debt following the settlement. The court will sign the proposed judgment 
submitted by the Plaintiff. 

 

  

11.  TIME:  9:00   CASE#: MSL19-03570 
CASE NAME: RAY KLEIN INC.  VS.  PENA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY RAY KLEIN INC. 
* TENTATIVE RULING: * 
 

See #1 above. 
 

  

12.  TIME:  9:00   CASE#: MSL19-03824 
CASE NAME: L.A. COMMERCIAL GROUP  VS.  ALI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY AHSAN ZIA ALI 
* TENTATIVE RULING: * 
 

Two motions are presently pending in this case (Line items 12 and 30 below). The first 
is Plaintiff’s Motion to Enforce Settlement Agreement originally filed on November 4, 
2019 and scheduled for hearing on March 2, 2020. The second motion is defense 
counsel’s motion to be relieved as counsel which was originally scheduled for hearing 
on June 15, 2020. 
  
In the absence of any opposition to the motion to Enforce the Settlement Agreement 
now pending for over seven months, this court advances the hearings on both motions 
to July 6, 2020 and grants them both. Attorney Furah Faruqui’s request to be relieved as 
counsel and Plaintiff’s motion to enforce the settlement agreement and enter a final 
judgment are both granted. Both proposed orders will be signed by the court. 

 

  

13.  TIME:  9:00   CASE#: MSL19-06191 
CASE NAME: CITIBANK VS. BALUYUT 
HEARING ON MOTION FOR ORDER OF ADMISSION 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 

On March 30, 2020 Plaintiff Citibank filed a motion that this court order certain 
admissions be deemed admitted. In support of the motion, Plaintiff’s counsel (Collins) 
filed a declaration stating that Plaintiff had sent a letter to Defendant on January 29, 
2020 requesting responses to certain proposed admissions and asserting that the 
Defendant had not responded to that letter.  
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The court has reviewed the Answer filed by the Defendant on November 8, 2019. 
That Answer does not raise any affirmative defense to allegations in the complaint. 
Nor has the Defendant filed an opposition to the Plaintiff’s motion filed on March 30. 
 
The Plaintiff’s motion is granted. This case is set for further case management 
conference on August 14, 2020 at 8:30. Plaintiff’s counsel shall notify the Defendant of 
the August 14, 2020 court date. 

 

  

14.  TIME:  9:00   CASE#: MSL19-06191 
CASE NAME: CITIBANK VS. BALUYUT 
HEARING ON OSC RE: WHY THE DEFENDANT'S ANSWER SHOULD NOT 
BE STRICKEN 
* TENTATIVE RULING: * 
 

See #13 above. 
 

  

15.  TIME:  9:00   CASE#: MSL19-06191 
CASE NAME: CITIBANK VS. BALUYUT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

See #13 above. 
 

  

16.  TIME:  9:00   CASE#: MSL19-07158 
CASE NAME: ORANAHAN CORP  VS.  WECAN BREWING 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & DISMISS ACTION 
FILED BY ROBERT JAMIESON 
* TENTATIVE RULING: * 
 

This case was originally set for a hearing on the Motion to Quash Service of Summons 
filed by Robert Jamieson on March 6, 2020. On June 10, 2020 counsel for Plaintiff 
(Laurel Adams) appeared at the scheduled case management conference and advised 
the court that defendant Jamieson would be dismissed from the case.  Based on that 
representation, Defendant Jamieson’s motion is moot. 
 
A further case management conference is now set for August 19, 2020 at 8:30 a.m. 
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17.  TIME:  9:00   CASE#: MSN20-0496 
CASE NAME: IN THE MATTER OF NILO PRESA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 

This matter is an ex parte matter relating to appointment of a Guardian ad Litem that 
was mistakenly calendared as a noticed motion. The proposed order has been signed 
and this matter has been taken off calendar. 

 

  

18.  TIME:  9:30   CASE#: MSC18-02296 
CASE NAME: SELSKYAYA VS. BURSAN 
CASE MANAGEMENT CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 

See line 19 below. 
 

  

19.  TIME:  9:30   CASE#: MSC18-02296 
CASE NAME: SELSKYAYA VS. BURSAN 
TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 

Ex parte orders issued on May 26, 2020. The case is set for a case management 
conference on July 6, 2020. Parties to appear. 

 

  

20.  TIME: 10:00   CASE#: MSL18-07258 
CASE NAME: UNIFUND VS. BROWN 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 
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21.  TIME: 10:00   CASE#: MSL19-04936 
CASE NAME: STATE FARM BANK VS. BENNER 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

22.  TIME: 10:00   CASE#: MSL19-05045 
CASE NAME: LVNV FUNDING LLC VS. CASTILLO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

23.  TIME: 10:00   CASE#: MSL19-05521 
CASE NAME: NEPALI VS. KARKI 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

24.  TIME: 10:00   CASE#: MSL19-05565 
CASE NAME: ENGS COMMERCIAL VS. ORTIZ 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 
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25.  TIME: 10:00   CASE#: MSL19-06501 
CASE NAME: LVNV FUNDING VS. SANDJO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

26.  TIME: 10:00   CASE#: MSL19-07453 
CASE NAME: BARCLAYS VS. CHOO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

This case has settled and is taken off calendar. Parties are to submit the case closing 

documents by September 1, 2020. 

 

  

27.  TIME: 10:00   CASE#: MSL19-07494 
CASE NAME: BANK OF AMERICA VS. REYNA 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. This case and case at line 28 may have settled. 

The court is advised that counsel will appear on court call on 7/6 to confirm this fact. 

 

  

28.  TIME: 10:00   CASE#: MSL19-07763 
CASE NAME: BANK OF AMERICA VS. REYNA 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

See line 27. 
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29.  TIME: 10:00   CASE#: MSL19-08480 
CASE NAME: VELOCITY INVESTMENTS VS REYES 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

30.  TIME:  9:01   CASE#: MSL19-03824 
CASE NAME: L.A. COMMERCIAL GROUP  VS.  ALI 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY L.A. COMMERCIAL GROUP, INC. 
* TENTATIVE RULING: * 
 

See Item #12 above. 

 
 

 


